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A. IDENTITY OF PETITIONER AND THE DECISION BELOW

Robert Middleworth requests this Court grant review pursuant to
RAP 13.4(b) of the decision of the Court of Appeals, in State v.
Middleworth, No. 30850-2-111, filed February 6, 2014. On March 4, the
court denied Mr. Middleworth’s motion to reconsider.'

B. ISSUES PRESENTED FOR REVIEW

1. The Court of Appeals opinion declines to consider Mr.
Middleworth’s challenges to a pretrial hearing held in chambers without
him present because Mr. Middleworth received a new trial at which the
same errors were perpetuated. Does the appellate court misapply the new
trial remedy and improperly deny Mr. Middleworth’s right to be present
and right to a public trial claims? RAP 13.4(b)(1), (2) & (4).

2. Whether the Court should grant review to decide whether
double jeopardy principles and the separate and distinct acts requirement
discussed in State v. Mutch, 171 Wn.2d 646, 254 P.3d 803 (2011), applies
to charges on different offenses for which the evidence allows for multiple
convictions for a single act? RAP 13.4(b)(1), (3), (4).

3. Whether the Court should grant review because the appellate

opinion approves of a jury instruction and prosecutorial argument that

! A copy of the opinion is attached as Appendix A; a copy of the order denying
the motion to reconsider is attached as Appendix B.



dilute the burden of proof and misstate the law in conflict with State v.
Emery, 174 Wn.2d 741, 278 P.3d 653 (2012)? RAP 13.4(b)(1), (3).

4. Whether the Court should grant review where the opinion
below incorrectly interprets state and federal discovery obligations in such
a manner as to produce harmful results and in conflict with an opinion
from another division of the Court of Appeals? RAP 13.4(b)(2), (3), (4).

5. Whether the accumulation of errors denied Mr. Middleworth a
constitutionally fair trial, warranting review under RAP 13.4(b)(3)?

C. STATEMENT OF THE CASE

Robert Middleworth’s girlfriend and her daughter, B., moved in
with him. RP 546-49, 567-68; VII RP 939.2 B. was very close with her
mother, even sharing a bedroom with her; B. was left alone in Mr.
Middleworth’s care only once for 10 to 15 minutes. IV RP 555-56, 562-
63, 566; VII RP 939. B. later complained of pain in her “potty”’; Mr.
Middleworth suggested her mother take B. to the emergency room, but she
waited until the next day to seek medical attention. IV RP 552-53, 559-
61, 569-72; VII RP 941-42. Then, B. told the nurse that her mother’s
boyfriend had laid her down when she was watching television. V RP

754-55, 758. B.’s mother was unsure anything could have happened

2 The consecutively paginated volumes of verbatim reports of proceedings are
referred to herein by volume number, e.g. “II RP [page #]”; the separately paginated
volume from April 2, 2012 is referred to as “4/2/12 RP [page #].”



because B. was always with her. V RP 756. B. was referred to a
pediatrician who found vaginal trauma from an unknown source, and
Child Protective Services (CPS) was contacted. V RP 671, 673, 677-85,
687-92, 698, 726, 729-30, 756. B. told a forensic interviewer that Mr.
Middleworth touched her once on her “potty” on top of her clothes.
Exhibit 1 at 21:37-24:44. The State charged Mr. Middleworth with rape
of a child in the first degree (RCW 9A.44.073) and child molestation in
the first degree (RCW 9A.44.083). CP 10.

The first trial was overturned on a post-trial motion because the
court had removed Mr. Middleworth but did not advise him of his right to
testify or provide him the opportunity to testify. CP 679-980; I RP 36-53.

Prior to the second trial, the court held a pretrial hearing in
chambers from which it excluded Mr. Middleworth and at which the court
discussed Mr. Middleworth’s motion for new counsel, amended a prior
evidentiary ruling to allow in evidence Mr. Middleworth sought to
exclude, discussed expert witness reports and other evidentiary matters,
and ruled on the admissibility of child hearsay. III RP 364-78. Because
the State failed to properly redact a recording of B.’s forensic interview, a
mistrial was declared during this second trial. IV RP 509-35.

The pretrial rulings from the second trial carried over to the third

trial currently on review. IV RP 541. While cross-examining B., defense



counsel exposed inconsistencies in her story over time, which included her
current testimony that Mr. Middleworth had sex with her by putting his
fingers in her “private spots,” that he had removed her clothes and that she
saw his private parts. IV RP 583-84, 587-90, 592, 594, 596-98. Well into
the State’s case-in-chief, it was revealed to the defense that B. made
statements that potentially identified her step-grandfather, Brian Paulson,
as the source of her trauma. V RP 638-39; VIRP 766-70; VII RP 900-03;
VII RP 906-12; ¢f. VII RP 898-99 (step-grandfather had opportunity to
abuse B.). The State had responded to her comments by conducting a
second forensic interview. V RP 589-90. Mr. Middleworth was not made
aware of the comments or provided with the recording of that interview
until the middle of the third trial. V RP 638-39; VI RP 824. The court
granted a brief continuance but denied Mr. Middleworth’s mistrial motion.
VIRP 834-43; VII RP 851-89. A jury ultimately convicted Mr.

Middleworth on both counts. CP 1087-88.



D. ARGUMENT IN FAVOR OF GRANTING REVIEW

1. Mr. Middleworth's rights to be present and to a public
trial were violated in the trial court, but the Court of
Appeals declined to address the violations by claiming
the subsequent trial, ordered on independent grounds,
provided complete relief.

a. The Court of Appeals applies the new trial remedy
hollowly in holding that constitutional violations can be
remedied by any new trial, even one that carries over
the errors from the prior trial.

The Court of Appeals declined to address the substance of Mr.
Middleworth’s public trial and right to be present arguments because it
held the new trial remedy had already been achieved. Slip Op. at 6-7. The
opinion states,

Even if we assume that there was a violation of the
defendant’s public trial and presence rights, he has
already been accorded the remedy for such a violation—a
new trial. The challenged hearing occurred before the
second trial, which resulted in a mistrial. A third trial was
then held.

The violation, if any, before the second trial was
remedied by the third trial. Accordingly, Mr.
Middleworth has already received that which he would
have been entitled to receive. There is no basis for
reversing the outcome of the third trial for something that
occurred prior to an earlier trial.

Slip Op. at 7. But the remedy for such constitutional violations would be

hollow if any retrial would suffice.



The crux of the new trial required when a public trial right or right
to be present violation occurs is a new public trial at which the defendant’s
right to be present is honored. Violation of the public trial right is
structural error because the defect affects “the framework in which the
trial proceeds.” Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827,
144 L. Ed. 2d 35 (1999) (quoting Arizona v. Fulminante, 499 U.S. 279,
310, 111 S. Ct. 1246, 113 L. Ed. 2d 302 (1991)). It “infects the entire trial
process.” Id. (quoting Brecht v. Abrahamson, 507 U.S. 619, 630, 113 S.
Ct. 1710, 123 L. Ed. 2d 353 (1993)).

The remedy must be commensurate to the violation. For example,
in Waller v. Georgia the public was excluded from a pretrial suppression
hearing. 467 U.S. 39, 41-42, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984).

The Supreme Court ordered a new, public suppression hearing because
that was where the violation occurred. Id. at 49-50. A new trial, without a
new suppression hearing, would not have resolved the Waller violation.
See State v. Bone-Club, 128 Wn.2d 254, 261-62, 906 P.2d 325 (1995)
(state remedy requires both new suppression hearing and new trial,
regardless of outcome of new suppression hearing). The same is true here.

Mr. Middleworth’s third trial picked up after these constitutional
violations had left off. IV RP 541. The new trial was ordered due to a

violation of a motion in limine during the State’s case-in-chief. IV RP



509-35. The rulings made before the second trial were not reconsidered in
public with Mr. Middleworth present prior to this third trial. IV RP 541
(orders and rulings from second trial “remain in full force and effect” for
retrial). The retrial simply began at voir dire. IV RP 541-46; 4/2/12 RP 1,
94-98. Thus, the third trial did not remedy the violations of Mr.
Middleworth’s right to be present and to a public trial; it perpetuated those
errors. They affected the retrial to precisely the same extent as they
infected Mr. Middleworth’s second trial.

By way of analogy, if an error had arisen in voir dire and a retrial
was held on separate grounds but before the same jury, the violation in
voir dire would not have been cured by a retrial before the same jury. See,
e.g., State v. Wise, 176 Wn.2d 1, 18, 288 P.3d 1113 (2012) (explaining
why remedy has to be remand for an entirely new trial where public trial
error arises in voir dire). Again, the same is true here.

b. The trial court denied Mr. Middleworth’s constitutional

right to be present by excluding him from the pretrial

conference although he was in the courthouse and asked
to attend.

If the Court of Appeals had reviewed the substance of Mr.
Middleworth’s argument, it would have concluded that Mr. Middleworth’s
exclusion from the pretrial hearing entitles him to a new trial. Mr.

Middleworth has a fundamental right to be present at all critical stages of



his criminal trial, and our State constitutional right is interpreted
independently of the narrower federal right. Const. art. I, § 22; U.S.
Const. amends. VI, X1V, State v. Irby, 170 Wn.2d 874, 884, 246 P.3d 796
(2011); United States v. Gagnon, 470 U.S. 522, 105 S. Ct. 1482, 84 L. Ed.
2d 486 (1985); Rushen v. Spain, 464 U.S. 114, 117,104 S. Ct. 453, 78 L.
Ed. 2d 267 (1983). These provisions protect a defendant’s right to be
present at least at any proceeding where “presence has a relation,
reasonably substantial, to the fullness of his opportunity to defend against
the charge.” Smyder v. Massachusetts, 291 U.S. 97, 105-06, 54 S. Ct. 330,
78 L. Ed. 674 (1934); accord In re Pers. Restraint of Benn, 134 Wn.2d
868, 920, 952 P.2d 116 (1998). Moreover, the greater protection afforded
by the Washington Constitution means courts may not deny a defendant
the opportunity to participate in a substantive stage of proceedings without
an express waiver. While in-chambers conferences between the court and
counsel on legal matters are not generally critical stages, when the issues
raised involve disputed facts even the federal right to be present applies.
In re Pers. Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835 (1994).
Unlike in Lord, where the proceedings involved only ministerial
issues, the in-chambers hearing held in this case reached disputed factual
matters critical to Mr. Middleworth’s case and about which he had

exclusive knowledge. See People v. Dokes, 79 N.Y.2d 656, 660-61, 584



N.Y.S.2d 761, 595 N.E.2d 836 (1992) (“In determining whether a
defendant has a right to be present during a particular proceeding, a key
factor is whether the proceeding involved factual matters about which
defendant might have peculiar knowledge.”). In particular, the court and
counsel discussed an issue of two different reports deriving from a defense
expert. III RP 367-71. The first report defense counsel received from Mr.
Middleworth; a second report was later sent directly by the doctor. III RP
367-69. The State was concerned about the propriety of the first report,
and there was general concern about the witness’ attendance at trial. III
RP 368-71. Mr. Middleworth would have been able to provide his
attorney with additional information regarding the first report, as he was
the one who provided it to counsel, but he was prevented from being
present.

Further, the court amended an earlier ruling that excluded
testimony or evidence relating to B.’s placement in foster care. III RP
354, 372-73. The amendment allowed in evidence that would have been
excluded under the letter of the court’s prior ruling because the court did
not think this evidence regarding B.’s placement violated the spirit of that
ruling. Mr. Middleworth was denied any opportunity to apprise counsel of

a basis for objecting to the court’s softening of its initial exclusion.



Counsel and the court also discussed blood tests related to the
presence of herpes simplex virus in Mr. Middleworth. III RP 373-76.
This issue was critical to the case against Mr. Middleworth. E.g., 4/2/12
RP 94 (State focuses on herpes evidence in opening statement); VII RP
973-74 (State relies on herpes evidence in closing). Mr. Middleworth was
acutely interested and involved in this particular matter throughout his
prosecution. E.g., CP 414 (asserting through affidavit he has never had
herpes virus or outbreak), 416 (mother’s affidavit as to same), 427
(discussing B.’s medical history), 430 (discussing blood test); VII RP
1007 (expressing concern about evidence at sentencing). The blood test
was not simply a corollary matter, it tended to confirm the identity of the
perpetrator as well as the nature of the assault, under the State’s theory.
But these issues were in contention as B.’s testimony varied significantly
regarding any sexual contact by Mr. Middleworth and the other suspect
evidence relating to B.’s step-grandfather was revealed during the trial,
and the jury was particularly interested in it. E.g., V RP 638-39; VI RP
766-70; VII RP 900-03; VII RP 906-12; CP 1086 (jury inquiry focused on
testimony of and related to other suspect). By excluding Mr. Middleworth

from this pretrial hearing, the court violated his right to be present.’

* Mr. Middleworth was in the courthouse at the time of the closed proceeding,
and he specifically asked to attend the hearing, but the court told the attorneys,

10



¢. Mr. Middleworth’s public trial claim has merit that also
necessitates review of the substantive issue and remand
for a new trial.

Mr. Middleworth is also entitled to a new trial because the public
was excluded from the same hearing. Const. art. I, §§ 10, 22; U.S. Const.
amends. I, VI. The record demonstrates the pretrial conference was held
in the judge’s chambers, the door was shut, the court conducted no
analysis of the right to a public trial before closing proceedings, the
defendant was not allowed to attend, and no other attorneys, parties,
witnesses or members of the public were permitted inside the closed door.
E.g., Il RP 364-65. As discussed above, in-chambers the court discussed
pretrial rulings, the nature of expert testimony critical to the State’s case
and Mr. Middleworth’s defense, Mr. Middleworth’s motion for new
counsel, and a defense expert report. This was not ministerial, and it was
not a mere status conference.

Experience dictates this proceeding should have been open. See
State v. Sublett, 176 Wn.2d 58, 73-76, 292 P.3d 715 (2012). Therightto a

public trial includes the right to public access to pretrial proceedings. E.g.,

I do not allow that. As I indicated he’s not present. He is apparently
here at the courthouse on the third floor. This is not a closed hearing
by any means. The door happens to be shut, but if we were having a
typical pretrial discussion with the other cases that were also set for
trial next week, there would be other attorneys here on those particular
cases, so I do not restrict who can come in except I don’t allow any of
the parties or witnesses to come into this discussion.

IIT RP 365.

11



State v. Lormor, 172 Wn.2d 85, 93, 257 P.3d 624 (2011); Bone-Club, 128
Wn.2d at 257. Further, the trial court here indicated it generally holds
these specific proceedings in an open courtroom. III RP 365. The court
rules also indicate the hearing is traditionally held in open court. See CrR
3.4 (requiring defendant to be present at every stage of the trial, unless
otherwise provided by rule); CrR 8.2 (motions in criminal trials are
governed by CrR 3.5, 3.6, 7).

The hearing at issue here is akin to the severance proceeding
reviewed in State v. Easterling, 157 Wn.2d 167, 137 P.3d 825 (2006).
There, this Court accepted the State’s concession that the severance
hearing should have been held in public and held “the closure affected the
tairness of Easterling’s trial because the court did not seek or receive input
or objection from Easterling, and it prevented him from being present
during a portion of his own proceedings.” State v. Momah, 167 Wn.2d
140, 150, 217 P.3d 321 (2009); Easterling, 157 Wn.2d at 171, 175-76.
The same occurred here; the exclusion of Mr. Middleworth and the public
from the pretrial hearing undermined the fairness of the process.

Logic also compels the conclusion that this pretrial hearing should
have been open. “[T]he sure knowledge that anyone is free to attend gives
assurance that established procedures are being followed and that

deviations will become known.” Press-Enterprise v. Superior Court, 464

12



U.S. 501, 508, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984) (Press I). Public
proceedings provide assurance that the proceedings are conducted fairly to
all concerned and discourage perjury, misconduct, and decisions based on
secret bias or partiality. Richmond Newspapers, Inc. v. Virginia, 448 U.S.
555,569,100 S. Ct. 2814, 65 L. Ed. 2d 973 (1980).

Like in the pretrial hearing at issue in Press I, here there was no
jury present to serve as a check on a “corrupt or overzealous prosecutor
[or a] compliant, biased or eccentric judge.” Press-Enterprise Co. v.
Superior Court, 478 U.S. 1, 12, 106 S. Ct. 2735, 92 L. Ed. 2d 1 (1986).
Moreover, like in Easterling, the exclusion of Mr. Middleworth affected
the fairness of the proceedings because he was prevented from
contributing to his counsel’s argument. Equally significant, the exclusion
of Mr. Middleworth and the public affected the appearance of fairness
inherent in proceedings in open court.”

This Court should grant review and consider the merits of these
important constitutional issues.

2. The Court should grant review and hold that the

prohibition against double jeopardy necessitated a

separate and distinct acts instruction where the to-
convict instructions, the evidence, and the arguments

* Though the closed proceeding was recorded, creating a record for subsequent
review and appeal have traditionally been considered insufficient substitutes for the right
of public access at the proceeding in the first instance. Richmond Newspapers, 448 U.S.
at569; In re Detention of D.F.F., 172 Wn.2d 37, 46-47, 256 P.3d 357 (2011); id. at 48-49
(Johnson, J. concurring).

13



allowed the jury to convict Mr. Middleworth of two
separate offenses based on a single act.

a. While this Court has held that a separate and distinct
acts instruction is required where multiple counts are
alleged to have occurred within the same charging
period, it has not considered application of the rule
where the counts charge different offenses.

The double jeopardy clauses of our State and federal constitutions
bar multiple convictions arising out of the same act even if concurrent
sentences are imposed. Const. art. I, § 9; U.S. Const. amends. V, XIV;
State v. Mutch, 171 Wn.2d 646, 661-62, 254 P.3d 803 (2011); State v.
Calle, 125 Wn.2d 769, 775, 888 P.2d 155 (1995). To prevent multiple
convictions from violating double jeopardy, the jury must unanimously
agree that at least one separate act constitutes a particular charged offense.
State v. Noltie, 116 Wn.2d 831, 842-43, 809 P.2d 190 (1991). Where the
State alleges multiple counts in a single trial, the jury must be provided
“sufficiently distinctive ‘to convict’ instructions or an instruction that each
count must be based on a separate and distinct criminal act” to comport
with due process. Mutch, 171 Wn.2d at 662 (citing State v. Carter, 156
Wn. App. 561, 234 P.3d 275 (2010); State v. Berg, 147 Wn. App. 923,
934-35, 198 P.3d 529 (2008)); accord State v. Borsheim, 140 Wn. App.

357,367, 165 P.3d 417 (2007).

14



This Court has made plain that where the jury is not instructed that
it must find each count represents an act separate and distinct from all
other counts, double jeopardy may be violated. Mutch, 171 Wn.2d at 662-
63. In Mutch, the jury instructions exposed the defendant to multiple
convictions for a single offense. He was charged with five counts of rape.
Id. at 662. “[TThe ‘to convict’ instructions for each rape count were nearly
identical, including that they all indicated the same time of occurrence of
the criminal conduct.” Id. The possibility for a double jeopardy violation
arose because no instruction “expressly stated that the jury must find that
each charged count represents an act distinct from all other charged
counts.” Id. at 662-63.

In State v. Land, Division One held that the same error could arise
for charges of molestation and rape where the instructions bore the same
deficiencies as in Mutch. 172 Wn. App. 593, 599-601, 295 P.3d 782
(2013). Division Three contested that analysis in this case. Slip Op. at 9
& n.5. This Court has not decided the issue.

b. This case shows why an instruction precluding separate

convictions based on the same act is constitutionally

mandated even where the counts allege two different
crimes.

Mr. Middleworth was convicted of one count of rape of a child in

the first degree and one count of child molestation in the first degree,

15



which involved the same victim during the same time period. The
instructions in this case bear no meaningful distinction from those held
erroneous in Mutch, Carter, and Borsheim. CP 1073, 1077, 1080, 1081;
Mutch, 171 Wn.2d at 662-63; Carter, 156 Wn. App. at 564 & n.2, 3;
Borsheim, 140 Wn. App. at 364-65. The to-convict instruction on each
count was identical except for the mens rea. See State v. French, 157
Wn.2d 593, 610, 141 P.3d 54 (2006); Land, 172 Wn. App. at 599-600
(finding potential for double jeopardy violation where convicted of child
molestation and child rape). Despite Mr. Middleworth’s proposed
separate and distinct acts language, the jury was never informed that it
must base its convictions for the two offenses upon separate and distinct
acts. VIIRP 951-59; CP 1009, 1011, 1013-16, 1063-64. The instruction
on count one and count two each stated that, to convict, the jury must find
“(1) That between the 1st day of August, 2010, and the 21st day of
September, 2010, the defendant had sexual [intercourse or contact] with”
B. CP 1077, 1080. The evidence presented at trial, the arguments of
counsel, and the jury instructions did not make it manifestly apparent to
the jury that it could not base convictions for both rape of a child and
child molestation of B. upon the same conduct. The evidence also did not
point to one incident with contact both for purposes of sexual

gratification (molestation) and, separately and distinctly, penetration. In
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fact, the evidence pointed at best to a single act of sexual contact that
could form the basis of either molestation or rape. IV RP 583, 584-85
(testimony of B. that Middleworth “had sex with me”); Exhibit 1 at
20:00-20, 21:37-27:12, 27:30-40 (only one incident); V RP 646.° The
prosecution did not distinguish among acts. Compare VII RP 972-95
(describing single “act” and arguing without distinguishing among
charges) with Mutch, 171 Wn.2d at 665 (evidence pointed to five
different episodes of rape and State discussed distinguished episodes in
closing argument).

The Court should grant review of this important constitutional
question because the Court of Appeals analysis conflicts with Mutch and
disagrees with Division One’s decision in Land, and because resolution
of the question is in the substantial public interest.

3. The Court should grant review because the opinion

below contravenes this Court’s decision in Emery and

sanctions instruction and argument that dilutes the

burden of proof.

“The jury’s job is not to determine the truth of what happened; a

jury therefore does not ‘speak the truth’ or ‘declare the truth.”” State v.

Emery, 174 Wn.2d 741, 760, 278 P.3d 653 (2012) (quoting State v.

Anderson, 153 Wn. App. 417, 431, 220 P.3d 1273 (2009)). Rather, “a

5 See also IV RP 555-56, 562-63, 566; VII RP 935-36, 939-40 (evidence points
at most to only one incident).
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jury’s job is to determine whether the State has proved the charged
offenses beyond a reasonable doubt.” Id.

Nonetheless, here the trial court instructed the jury that proof
beyond a reasonable doubt means that, after considering the evidence, the
jurors had “an abiding belief in the truth of the charge.” CP 4 (instruction
#4); VIIRP 965. The prosecutor seized on the instruction, arguing the
beyond a reasonable doubt standard means an “abiding belief in the truth
of the charge.” VII RP 977; 4/2/12 RP 43 (discussing during voir dire).

By equating proof beyond a reasonable doubt with a “belief in the
truth” of the charge, the court and prosecutor confused the critical role of
the jury. The “belief in the truth” language encourages the jury to
undertake an impermissible search for the truth and invites the error
identified in Emery, 174 Wn.2d at 741. This Court did not comment on
the propriety of this language in State v. Bennett, 161 Wn.2d 303, 165
P.3d 1241 (2007). But the language contravenes Emery and misstates and
dilutes the burden of proof. This Court should grant review and hold that
directing the jury to treat proof beyond a reasonable doubt as equivalent to
an “abiding belief in the truth of the charge,” misstates the prosecution’s
burden, confuses the jury’s role, and denies an accused person his right to

a fair trial by jury. See U.S. amends. VI, XIV; Const. art. 1, §§ 21, 22.
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4. The Court should grant review because the Court of

Appeals interprets the prosecutor’s discovery

obligations extremely narrowly to endorse a violation of

Criminal Rule 4.7 and the federal disclosure obligations

and in conflict with an opinion from Division One.

The prosecution disclosed the initial videotaped interview of B.
But the State did not disclose (a) that B. was subject to a second recorded
interview after (b) she made undisclosed statements potentially
implicating another suspect.® The prosecutor knew the facts surrounding
the second interview at least as of the first trial, even if the recording itself
remained in the hands of CPS. II RP 166. Mr. Middleworth did not learn
this information until the third trial. See V RP 638-41; VI RP 766-70,
772-75, 824; VII RP 851-52.

The Court of Appeals would excuse the prosecution from failing to
disclose such material, even where the prosecutor has knowledge of it,
unless the “materials [themselves are] within the possession of the
prosecutor’s office.” Slip Op. at 15 (CrR 4.7(a)(4)). Such a rule would
produce a perverse incentive for the prosecuting attorney to leave
“materials” with its investigative agencies even if she has knowledge of
that material so that she is not obligated to disclose either the materials or

the information. Moreover, the holding conflicts with Division One’s

opinion in State v. Krenik that CrR 4.7(a)(4) “covers knowledge as well as

5V RP 627, 638-41; VI RP 766-70, 772-75, 824, 834-38; VIL RP 766, 851-52,
854, 864, 866, 901-02, 906-11, 925-28.
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tangible evidence.” State v. Krenik, 156 Wn. App. 314, 318, 231 P.3d 252
(2010). This Court should grant review of the court’s decision on CtR 4.7,
CrR 8.3 and the prosecutor’s obligations under Brady v. Maryland, 373
U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). RAP 13.4(b)(3), (4).

5. The accumulation of errors presents a significant
constitutional issue.

The accumulation of errors in the trial court “violated the due
process guarantee of fundamental fairness.” Taylor v. Kentucky, 436 U.S.
478, 488, 98 S. Ct. 1930, 56 L. Ed. 2d 468 (1978); accord U.S. Const.
amend. XIV; Const. art. I, § 3; e.g., Williams v. Taylor, 529 U.S. 362, 396-
98,120 S. Ct 1479, 146 L. Ed. 2d 435 (2000); State v. Coe, 101 Wn.2d
772, 789, 684 P.2d 668 (1984). These errors created a cumulative and
enduring prejudice that was likely to have materially affected the jury’s
verdict, requiring reversal of the convictions.

E. CONCLUSION

On each of these bases, the Court should grant review of the Court
of Appeals opinion affirming Mr. Middleworth’s convictions.

DATED this 2nd day of April, 2014

1ly submitted,

/ Mé?é(x{. Zink — WSBA 39042
Washington Appellate Project
Attorneys for Petitioner
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KORSMO, C.J. — Robert James Middleworth raises multiple challenges to his
convictions for first degree child rape and first degree child molestation. We agree only
with his argument that restitution was improperly ordered and otherwise affirm.

FACTS

Mr. Middleworth dated K.D., who eventually moved along with her four-year-old
daughter B.D. into the basement apartment Mr. Middleworth occupied in his mother’s
house. Not long thereafter Mr. Middleworth and K.D. had to take B.D. to the hospital
due to pain while urinating. Seeing signs of possible sexual abuse, a nurse asked B.D. if

anyone had touched her “down there.” B.D. stated that Mr. Middleworth had done so.
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CPS' forensic child abuse investigator Brook Martin interviewed B.D. on
September 28, 2010. The interview was videotaped and law enforcement viewed the
interview remotely from an observation room. B.D. disclosed an act of molestation
during the interview, but denied any acts that constituted rape.

On the way home from the interview, B.D. commented that one of the balloons in
the car looked like a “wiener that went in her mouth.” Upon hearing about that remark,
Ms. Martin conducted a second interview on September 30, 2010. She briefly mentioned
during her testimony at the first trial that she had conducted a follow-up interview on the
30th due to remarks made in the car after her first interview. Neither counsel asked Ms.
Martin about that interview.

The defense rested without calling witnesses. The jury convicted Mr.
Middieworth as charged on one count of first degree child rape and one count of first
degree child molestation. Represented by new counsel, Randy Lewis, Mr. Middleworth
obtained a new trial on the basis that his original counsel had prevented him from
testifying. After the defense replaced Mr. Lewis with Mr. Jerry Makus, the case
eventually was rescheduled for a new trial in early 2012.

The court set a status conference hearing for January 11, 2012, prior to the retrial.

The matter was heard in chambers, but was reported so that a record was available in the

' Child Protective Services.

SpR—
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event that Mr. Middleworth, who was trying to fire Mr. Makus, alleged ineffective
assistance of counsel. The court explained that the conference was intended to be an
informal discussion and that the parties and witnesses were not allowed to be present.
Mr. Middleworth asked to be present, but the court did not allow the request. At the
hearing, Mr. Makus confirmed that he was prepared to go to trial but acknowledged that
his client desired to terminate his representation. The trial judge indicated that the
representation issue would be taken up later in the courtroom in Mr. Middleworth’s
presence.

The court also asked if there were any discovery issues and the State asked the
court to clarify its earlier ruling about B.D.’s taped interview. The court clarified that the
entire interview would be admissible and also stated that it would not change its previous
ruling about B.D.’s foster care placement. The parties also discussed the availability of a
defense expert who would have to travel from Wisconsin. The matter was complicated
because the witness alleged that the first report attributed to him by the defendant—and
which was very favorable to the defendant—had been forged. The expert did claim
responsibility for a different report that was less favorable to the defense. Defense
counsel also asked, and the prosecutor answered, a question about a State’s expert’s
opinion concerning herpes testing of Mr. Middleworth. The parties then went into the

courtroom and dealt with Mr. Middleworth’s request to replace Mr. Makus.
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The second trial began January 18, 2012. It ended in a mistrial when excluded
evidence was presented during the State’s case. A third trial was held April 2 thru April
10, 2012. Mr. Makus represented Mr. Middleworth at trial. Ms. Martin again testified
that there had been a second interview, although the prosecutor did not inquire further.
Defense counsel asked if the second interview had been videotaped and where the tape
was. Ms. Martin answered that the interview had been videotaped but she had not given
the tape to law enforcement because they had nét wanted it.

Outside the presence of the jury, the coﬁrt and parties further inquired into the
second interview. Ms, Martin explained the remark that led to the second interview. The
court ordered that the video be produced immediately and that the State explain why it
had not been produced earlier. The defense moved to dismiss the charges due to this
discovery violation. After reviewing the second tape, the trial judge summarized his
impressions of it.> B.D. has stated that Nana® had put bandages on her inner thigh, but no
context to the statement was given. There was no allegation that either Nana or her
longtime companion (“Papa Brian”) had injured B.D.

The court concluded that a continuance for the defense to investigate was

appropriate; the matter was continued five days to April 10. The court indicated that the

2 That videotape was not transcribed nor was it transmitted to this court as part of
the record of this appeal.

3 K.D.’s mother.
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parties could recall any witnesses who had already testified. The State did not recall any
witnesses and rested. The defense called the CPS social worker who had transported
K.D. When she could not recall any statements by B.D., the social worker was not put
before the jury. K.D. was called and testified that she had once left B.D. with her mother
during the time she lived with the defendant. The foster mother testified that she had
bathed B.D. who cried in pain when her thighs were washed and cried “Brian” several
times. “Papa Brian™ also was called to testify; he denied hurting B.D. Mr. Middleworth
took the stand and also denied touching B.D. inappropriately.

The jury convicted Mr. Middleworth as charged. The court sentenced him to a
high end standard range minimum term of 160 months. The court also ordered
“restitution” of $2,597.22 in expert witness costs payable to the county prosecutor’s
office and an additional sum for health care for B.D. Mr. Middleworth then timely
appealed to this court.

ANALYSIS

This appeal raises several claims which we can group into five categories: (1) the
status conference hearing held in chambers; (2) the lack of a “separate and distinct acts™
instruction; (3) the use of the “belief in the truth” language in 11 WASHINGTON
PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL (WPIC) 4.01; (4) the

second interview discovery violation; and (5) the restitution order. We will address the
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arguments in that manner and decline to reach appellant’s cumulative error claim in light
of our conclusion as to his trial claims.’

Status Conference

Mr. Middleworth argues that the status conference violated both his due process
right to be present and his public trial right. Although we are dubious about both of those
claims, we need not address them because he already received the remedy to which he
would have been entitled had he established the alleged violations.

A criminal defendant has the right under article I, section 22 of the Washington
constitution to “a speedy public trial.” E.g., State v. Love, 176 Wn. App. 911, 916, 309
P.3d 1209 (2013). Similarly, the Sixth Amendment and the Due Process Clause of the
Fourteenth Amendment ensure the defendant’s right to be present at all critical stages of
the trial. State v. Irby, 170 Wn.2d 874, 880-81, 246 P.3d 796 (2011). When the public
trial right has been violated, the defendant is entitled to a new trial. State v. Strode, 167
Wn.2d 222,231,217 P.3d 310 (2009). Similarly, a violation of the Sixth and Fourteenth
Amendment right will result in a new trial unless the error is shown to be harmless
beyond a reasonable doubt. Irby, 170 Wn.2d at 885-87.

Although the hearing, described previously, looked and sounded like a simple

status conference at which the judge and parties exchange information and discuss the

* We also will not address the issues raised by the statement of additional grounds
other than to note that they are without merit.
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expected course of events at trial, we need not resolve the case on that basis. Even if we
assume that there was a violation of the defendant’s public trial and presence rights, he
has already been accorded the remedy for such a violation—a new trial. The challenged
hearing occurred before the second trial, which resulted in a mistrial. A third trial was
then held.

The violation, if any, before the second trial was remedied by the third trial.
Accordingly, Mr. Middleworth has already received that which he would have been
entitled to receive. There is no basis for reversing the outcome of the third trial for
something that occurred prior to an earlier trial. These arguments are, therefore, without
merit.

Separate and Distinct Acts Instruction

Mr. Middleworth next contends that the trial court erred by failing to instruct the
jury that a separate and distinct act needed to be proven for each offense. We believe the
jury was adequately instructed and that there was no significant possibility that the
defendant was convicted twice for one action.

The law governing review of jury instruction challenges is well settled. Jury
instructions are sufficient if they correctly state the law, are not misleading, and allow the
parties to argue their respective theories of the case. State v. Dana, 73 Wn.2d 533, 536-
37,439 P.2d 403 (1968). The trial court also is granted broad discretion in determining

the wording and number of jury instructions. Pefersen v. State, 100 Wn.2d 421, 440, 671
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P.2d 230 (1983). biscretion is abused when it is exercised on untenable grounds or for
untenable reasons. State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).

A separate and distinct acts instruction is used to prevent double jeopardy
violations when multiple counts of the same charge are presented to a jury. State v.
Mutch, 171 Wn.2d 646, 662, 254 P.3d 803 (2011). The purpose is to prevent the jury
from convicting the defendant of multiple counts for the same act. /d. A “defendant’s
double jeopardy rights are violated if he or she is convicted of offenses that are identical
both in fact and in law.” State v. Calle, 125 Wn.2d 769, 777, 888 P.2d 155 (1995). “If
there is an element in each offense which is not included in the other, and proof of one
offense would not necessarily also prove the other, the offenses are not constitutionally
the same and the double jeopardy clause does not prevent convictions for both offenses.”
Id. (quoting State v. Viladovic, 99 Wn.2d 413, 423, 662 P.2d 853 (1983)). Child
molestation is not a lesser included offense of child rape. State v. French, 157 Wn.2d
593,610-11, 141 P.3d 54 (2006). Thus, a conviction for both child molestation and child
rape does not violate double jeopardy. Id.at611,n.11.

Despite the fact that child rape and child molestation do not stand in a lesser
included relationship to each other, Mr. Middleworth argues that the distinct acts
instruction was still necessary in this case because of State v. Land, 172 Wn. App. 593,
295 P.3d 782 (2013). There, Division One of this court concluded that a distinct act

instruction should have been given in a case of child rape and child molestation where
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there was an allegation of oral-genital contact. Id. at 600. In that circumstance, the Land
court believed that the definitions of sexual molestation and sexual intercourse
overlapped, leading to the possibility of an oral rape also amounting to molestation. Id. at
599-600. On that basis, the court concluded that it was appropriate to consider the
defendant’s double jeopardy argument, although it ultimately found the lack of the
instruction harmless under the facts of the case. Id. at 600-03. The court determined that
the offenses were the same in law and fact in this circumstance. /d. at 600.

Although Land appears to conflate the identical “in fact and in law” test’ and is in
conflict with French, we need not decide whether or not we agree with Land because it is
not factually apropos here. There were no allegations of oral-genital contact and the
concerns the Land court had about the offenses being the same in law and in fact are not
presented here. Mr. Middleworth has not established that the offenses are the same in

law and in fact, even under the modified approach undertaken by Larnd.

* Land is the only case to apply the distinct acts instruction to different charges, a
significant expansion of the doctrine. Land relied for its same “in fact and in law”
analysis upon State v. Hughes, 166 Wn.2d 675,212 P.3d 558 (2009). There the court
held that second degree rape predicated upon the victim’s inability to consent and second
degree child rape were the same in law because both required the prosecution to prove an
element of nonconsent. Id. at 684. In Land, the court looked at the definitional level to
find the offenses to be the same “in law” rather than at the elements level. 172 Wn. App.
at 600. This approach is a dramatic change in the same “in law” prong of double
jeopardy analysis.
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He thus has not established that the court erred by declining to give his requested
“distinct acts” instruction. Although we cannot see why the court would not have given
the instruction, it was not an abuse of discretion to decline to do so. There was no error.

WPIC 4.01

Mr. Middleworth also argues that the court erred in instructing the jury with the
modified WPIC 4.01.° He contends that the instruction misdirects the jurors by
referencing an “abiding belief in the truth of the charge.” We believe that the instruction
could properly use the word “truth” without running afoul of the constitution.

“Jury instructions, taken in their entirety, must inform the jury that the State bears
the burden of proving every essential element of a criminal offense beyond a reasonable
doubt.” Strate v. Pirtle, 127 Wn.2d 628, 656, 904 P.2d 245 (1995). An instruction that
relieved the State of its burden would constitute reversible error. Id. This type of
challenge is reviewed de novo “in the context of the instructions as a whole.” Id.

WPIC 4.01 reads:

[The] [Each] defendant has entered a plea of not guilty. That plea
puts in issue every element of [the] [each] crime charged. The [State]

[City] [County] is the plaintiff and has the burden of proving each element

of [the] [each] crime beyond a reasonable doubt. The defendant has no
burden of proving that a reasonable doubt exists [as to these elements].

® He also argues that the prosecutor committed misconduct by arguing the
instruction. While we doubt that a prosecutor would engage in misconduct by relying
upon one of the court’s instructions, we need not reach this derivative argument in light
of our conclusion that the instruction was proper.

10
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A defendant is presumed innocent. This presumption continues
throughout the entire trial unless during your deliberations you find it has

been overcome by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise

from the evidence or lack of evidence. It is such a doubt as would exist in

the mind of a reasonable person after fully, fairly, and carefully considering

all of the evidence or lack of evidence. [If, from such consideration, you

have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.}

With case appropriate choices for the bracketed material in the first paragraph, and
including the now challenged last sentence in paragraph three, the trial court used this
instruction.

The final optional sentence in WPIC 4.01 has been upheld against numerous
claims that the “abiding belief” portion either dilutes the State’s burden of proof or shifts
the burden of proof to the defendant. Pirtle, 127 Wn.2d at 656-58; State v. Lane, 56 Wn.
App. 286, 299-301, 786 P.2d 277 (1989); State v. Mabry, 51 Wn. App. 24, 25, 751 P.2d
882 (1988); State v. Price, 33 Wn. App. 472, 475-76, 655 P.2d 1191 (1982). Based on a
case raising the issue in a different context, Mr. Middleworth now challenges the “belief
in the truth” portion of the sentence as confusing or misleading to the jury.

In State v. Emery, the prosecutor during closing argument told the jury that the
Latin root from which we get the word “verdict” means to “speak the truth” and that
“[ylour verdict should speak the truth.” State v. Emery, 174 Wn.2d 741, 751, 278 P.3d

653 (2012). The Supreme Court held that it is misconduct for a prosecutor to tell the jury

that its job is to “speak the truth”:

11
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We hold that the prosecutor’s truth statements are improper. The jury’s job

is not to determine the truth of what happened; a jury therefore does not

“speak the truth” or “declare the truth.” Rather, a jury’s job is to determine

whether the State has proved the charged offenses beyond a reasonable

doubt.

Id. at 760 (citations omitted). The court explained that such statements could have
“confused the jury about its role and the burden of proof.” Id. at 763.

Seizing on this language, Mr. Middleworth argues that the “abiding belief in the
truth” language is the equivalent of telling the jury that its job is to “determine the truth
of what happened.” Other state and federal courts have addressed this issue. The
consensus from those courts is that “truth” is not a bad word. Problems with “search for
the truth” instructions arise only when the instructions misdirect or redirect the jury’s
focus. Victor v. Nebraska, 511 U.S. 1, 6, 114 S. Ct. 1239, 127 L. Ed. 2d 583 (1994). If
the instruction suggests “that the jurors embark on ‘their own intuitive search for the
truth’” then it must be reversed. Moore v. State, 283 Ga. 151, 155, 656 S.E.2d 796

(2008).” If the instruction tells the jury “to determine the truth in view of the evidence,

considered in light of the court’s instructions,” then it suffices. Id.

7 Other cases include State v. Aleksey, 343 S.C. 20, 26-29, 538 S.E.2d 248 (2000);
State v. Weisbrode, 653 A.2d 411, 416-17 (Me. 1995); State v. Marshall, 123 N.J. 1, 225-
28,586 A.2d 85 (1991); State v. Purnell, 126 N.J. 518, 544-45, 601 A.2d 175 (1992).
Notably, one state—Vermont—has rejected a truth instruction very similar to the
instruction here. State v. Giroux, 151 Vt. 361, 363-65, 561 A.2d 403 (1989) (rejecting
“convinced the charge is true™).

12
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One of the best explanations for why “search for truth” instructions are fraught
with danger comes from the Fifth Circuit:

As an abstract concept, “seeking the truth” suggests determining

whose version of events is more likely true, the government’s or the

defendant’s, and thereby intimates a preponderance of evidence standard.

Such an instruction would be error if used in the explanation of the concept

of proof beyond a reasonable doubt.
United States v. Gonzalez—Balderas, 11 F.3d 1218, 1223 (5th Cir. 1994).8

These cases convince us that the “belief in the truth” language in WPIC 4.01 is
sufficient under the constitution because it properly directs the jury’s attention to its
constitutional task by anchoring its search for the truth to the truth of the charges. WPIC
4,01 directs the jury to determine the truth of the charges (i.e. every element of the crimes
charged) and to do so after “such consideration,” which means “after fully, fairly, and
carefully considering all of the evidence or lack of evidence.” In context, the language
does not misdirect the jury or otherwise changes its focus from its constitutional

obligation to determine whether the elements of the crime have been proven beyond a

reasonable doubt. The instruction is not constitutionally deficient.

B Other federal circuit courts have also criticized and openly discouraged “search
for truth” instructions for the reason that they are hard to get right and often times, if
viewed in isolation, would constitute reversible error. United States v. Shamsideen, 511
F.3d 340, 347-48 (2d Cir. 2008); United States v. Wilson, 160 F.3d 732, 747 (D.C. Cir.
1998); United States v. Pine, 609 F.2d 106, 108 (3d Cir. 1979).

13
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Discovery Violation

Using an amalgam of theories, Mr. Middleworth next argues that the court erred
by failing to dismiss the charges after the late discovery of the tape of the second
interview. He has not shown any entitlement to that remedy.

Because of the way this issue is presented, we must consider varying standards
governing discovery and governmental behavior impacting a fair trial.

Discovery in a criminal case is governed by CrR 4.7. Critical to this case is CrR
4.7(a)(4), which provides that:

The prosecuting attorney’s obligation under this section is limited to
material and information within the knowledge, possession or control of
members of the prosecuting attorney’s staff.

CiR 4.7(h)X7) provides broad discretion to fashion an appropriate remedy for violations
of the rule, including the granting of a continuance or dismissal of an action. CrR
4.7(h)(7)(i). Counsel may be personally sanctioned for willfully violating the rule or
discovery order. CrR 4.7(h)(7)(ii).

The Due Process Clause of the United States Constitution requires the government
provide any exculpatory information to the defense. Brady v. Maryland, 373 U.S. 83, 83
S.Ct. 1194, 10 L. Ed. 2d 215 (1963). A Brady violation occurs when: (1) the evidence at
issue is favorable to the accused, either because it is exculpatory or impeaching; (2) the
evidence was suppressed by the State, either willfully or inadvertently; and (3) the

evidence is material in the sense that if it had been disclosed to the defense, there is a

14




No. 30850-2-111

State v. Middleworth

reasonable probability that the result of the proceeding would have been different.
Strickler v. Greene, 527 U.S. 263, 281-82, 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999). A
Brady violation occurs when the information is known to law enforcement, even if not
known by the prosecutor. State v. Mullen, 171 Wn.2d 881, 894, 259 P.3d 158 (2011). If
the evidence could have been discovered by the defense, there is no violation. /d. at 896.

CrR 8.3(b) empowers a court to dismiss an action when “due to arbitrary action or
governmental misconduct” that prejudices the rights of the defendant, there has been a
material effect on the “right to a fair trial.” The trial court’s rulings under CtR 8.3(b) are
reviewed for abuse of discretion; the extraordinary remedy of dismissal is only
appropriate when there has been such prejudice that no other action would ensure a fair
trial. State v. Garza, 99 Wn. App. 291, 295, 994 P.2d 868 (2000).

As noted, Mr. Middleworth combines these three theories while arguing that the
action should have been dismissed. However, not all of these rules are applicable to this
case and they cannot be combined in the manner he desires.

As noted, the discovery rules apply only to materials within the possession of the
prosecutor’s office. CrR 4.7(a)(4). That was not the case here. The videotape was in the
possession and control of CPS, not the prosecutor’s office. Accordingly, there was no
violation of the criminal discovery rules.

Brady likewise does not aid Mr. Middleworth here. Even if we assume that CPS

was performing a law enforcement function, thus bringing this case within the orbit of
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Brady, the argument founders on the materiality prong of the Brady test.” Even after the
tape was disclosed, neither party sought to admit it at trial. As noted by the trial judge,
B.D. did not provide any information that suggested someone else had raped and
molested her. There was no apparent prejudice to the defense from the late disclosure of
the videotape’s existence. The defense had the opportunity to call witnesses related to
the tape and had time to investigate the matter before putting on its defense. For both
reasons, Mr. Middleworth has failed to establish a Brady violation.

For similar reasons there was no basis for granting relief under CrR 8.3(b).
Assuming there was governmental misconduct, it did not materially affect the
defendant’s right to a fair trial. The court continued the matter five days prior to the
defense presentation of the case in order to investigate the videotape and summon any
additional witnesses. There is no indication that any witnesses were missing or that more
time was needed to investigate the videotape. Mr. Middleworth has not shown that he
was so significantly prejudiced that only a dismissal of the case could remedy the
situation. Garza, 99 Wn. App. at 295. CrR 8.3(b) simply does not provide a basis for

relief.

® Given that the existence of the second interview was disclosed at the first trial,
there is an open question of whether or not the government suppressed anything. We
need not resolve that matter here due to the failure to establish materiality.
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The missing videotape was treated by the court as a discovery issue and the
defense was given appropriate time to investigate and respond to it in a timely fashion.
No further remedy was required.

Restitution

The final challenge presented by Mr. Middleworth is a contention that the trial
court erred in ordering restitution to the prosecutor’s office of expert witness costs. We
agree that these expenses are not subject to restitution.

There is significant case and statutory authority governing restitution awards.
The authority to impose restitution is wholly statutory. State v. Griffith, 164 Wn.2d
960, 965, 195 P.3d 506 (2008). RCW 9A.20.030(1) provides in part:

If a person has gained money or property or caused a victim to lose money

or property through the commission of a crime, upon conviction thereof . . .

the court . . . may order the defendant to pay an amount, fixed by the court,

not to exceed double the amount of the defendant’s gain or the victim’s loss

from the commission of a crime. Such amount may be used to provide

restitution to the victim at the order of the court.
This statute of general application applies to both district and superior courts; the
Sentencing Reform Act applies it in this manner: “Restitution shall be ordered whenever
the offender is convicted of an offense which results in injury to any person or damage to

or loss of property.” RCW 9.94A.753(5). We review a restitution order for an abuse of

discretion. State v. Dedonado, 99 Wn. App. 251, 255-56, 991 P.2d 1216 (2000).
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In interpreting the restitution statutes, we must “recognize that they were intended
to require the defendant to face the consequences of his or her criminal conduct.” Stare v.
Tobin, 161 Wn.2d 517, 524, 166 P.3d 1167 (2007). Accordingly, the court should not
engage in an overly technical construction that would permit the defendant to escape
from just punishment. /d. The legislature intended “to grant broad powers of restitution”
to the trial court. State v. Davison, 116 Wn.2d 917, 920, 809 P.2d 1374 (1991).

The amount of restitution must be established by a preponderance of the evidence.
State v. Kinneman, 155 Wn.2d 272, 285, 119 P.3d 350 (2005). Evidence is sufﬁéient to
support a restitution order if it provides a reasonable basis, other than conjecture or
speculation, to estimate the loss. Id.; State v. Fleming, 75 Wn. App. 270, 274-75, 877
P.2d 243 (1994). Restitution is not limited to cases where the damage computation is
simple. Kinneman, 155 Wn.2d at 285.

The court ordered restitution to Molina Healthcare in an amount to be determined
as well as restitution to the Walla Walla County Prosecutor’s Office in the amount of
$2,597.22 for “expert witness fees.” The award to Molina is in reference to B.D.
Although Mr. Middleworth challenges both awards, we will only address the award to the
prosecutor’s office. On its face, there is nothing obviously wrong about an award to a

healthcare provider for the victim. More importantly, since there is no amount awarded
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at this time,10 there is little to discuss. If that award is updated, Mr. Middleworth can
challenge it if he has a basis for doing so. At this point there is nothing to review.

The award to the prosecutor for expert witness fees is another matter. Restitution
is to the victim or others who incurred costs on her behalf. For the purpose of collecting
the expenses of prosecution, the prosecutor is not a “victim” under the restitution statute.
| Cf State v. Kisor, 82 Wn. App. 175, 183-84, 916 P.2d 978 (1986) (officer not a victim
despite loss of personal time spent with police dog killed by defendant, although county
could recoup costs of training a new dog). Costs, including expert witness expenses, can
be recovered. See State v. Baggett, 103 Wn. App. 564, 571-72, 13 P.3d 659 (2000),
review denied, 143 Wn.2d 1011 (2001) (upholding award of expert fees as a recoverable
cost under RCW 10.01.160(1)).

However, an award of costs is not an award of restitution. Restitution is
mandatory under our statutes and is ordered without regard to the defendant’s ability to
pay. Costs can only be imposed after the court finds that the defendant has the ability to
pay them. RCW 10.01.160(3). Restitution has priority over court costs. RCW
9.94A.760(1). Court costs also can be remitted under certain circumstances. RCW
10.01.160(4). Thus, restitution and costs differ in many significant regards. It was error

to treat the expert fees, which appear to be a cost, as restitution.

' We have not been presented with any updated information about restitution.
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We reverse the restitution awarded for the expert witness fees. In all other
respects, the judgment is affirmed.

Affirmed in part, reversed in part.

A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.

%f@

Ko'rsmo, CJ.

WE CONCUR:

Heieke . Soddor, &

Kulik, J.P.T. -7 siddow#t, J. U
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

STATE OF WASHINGTON, No. 30850-2-lil

Respondent,

V. ORDER DENYING MOTION

FOR RECONSIDERATION
ROBERT JAMES MIDDLEWORTH,

L . T g N N g

Appeliant.

THE COURT has considered appellant's motion for reconsideration, and is of the
opinion the motion should be denied. Therefore,

IT IS ORDERED, the motion for reconsideration of this court’s decision of
February 6, 2014 is hereby denied.

DATED: March 4, 2014

PANEL: Judges Korsmo, Kulik, Siddoway

FOR THE COURT:
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KEVIN M” KORSMO, Chief Judge
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